ORDINANCE NO. 13-09
AN ORDINANCE OF SOUTH OGDEN CITY, UTAH, REVISING AND AMENDING VARIOUS SECTIONS OF TITLE 4 OF THE CITY CODE OF SOUTH OGDEN CITY MAKING CERTAIN CHANGES TO THE CITY’S ENFORCEMENT PROVISIONS OF THE CITY CODE RELATED TO REMOVAL OF JUNK AND OTHER DELETERIOUS MATERIALS; MAKING NECESSARY LANGUAGE CHANGES TO THE CITY CODE TO EFFECT THOSE CHANGES; AND ESTABLISHING AN EFFECTIVE DATE FOR THOSE CHANGES.
 Section 1 - Recitals:

WHEREAS, SOUTH OGDEN City (herein “City”) is a municipal corporation duly organized and existing under the laws of the State of Utah; and,


WHEREAS, the City Council finds that in conformance with the provisions of UCA §10-3-717, and UCA §10-3-701, the governing body of the city may exercise all administrative and legislative powers by resolution or ordinance; and,


WHEREAS, the City Council finds that in conformance with the provisions of UCA §10-3-717, and UCA §10-3-701, the governing body of the city has previously adopted a City Code which, among other things, deals with removal of junk and other deleterious materials for and on behalf of the city and related issues; and, 


WHEREAS, the City Council finds that South Ogden City Code, at Title 4 and various sections thereof deal removal of junk and other deleterious materials and related management provisions of the city and is based on and adopted in conformance with the authority granted to the City by UCA Title 10; and,


WHEREAS, the City Council finds that it is in the public interest to manage and regulate the procedures governing removal of junk and other deleterious materials and related management provisions; and,   


WHEREAS, the City Council finds that South Ogden City Code, at Title 4 and various sections thereof should be amended by the addition of new language governing removal of junk and other deleterious materials and related management provisions for and on behalf of the city; and, 

WHEREAS, the City Council finds that the requirements herein should be effective upon passage of this Ordinance; and,

WHEREAS, the City Council finds that the public safety, health and welfare is at issue in this matter and requires action by the City as noted above; 

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF SOUTH OGDEN CITY, UTAH that the City Code be changed and amended to as follows:

Amended Section:  

Upon the adoption of this Ordinance, the following sections are amended and adopted to read as follows:

4-2-4: SERVICE OF NOTICE; ABATEMENT ORDERS; PERSONAL PROPERTY: 


Owner as used in this section regarding service of notice includes: registered owner as identified by county assessor records, or the person designated, in writing, by the owner of record as the owner's agent to receive notice of an ordinance violation.

If the enforcement officer concludes that the conditions described in section 4-1-1 of this title through section 4-2-1 of this chapter exist in whole or in part, the officer shall:

A. Ascertain the names of the owner(s), and a description of the premises where such objects and conditions exist.

B.  
Serve, or cause to be served, written notice of the violation(s), by mail or hand delivery, of each ordinance violation to the owner, of such land. Written notice may be served personally or by mailing notice first class, postage prepaid, addressed to the owner, at their last known post office address, as disclosed by the records of the county assessor, giving the owner of record a reasonable opportunity to cure a noticed violation within such time and by such manner as the enforcement officer may designate, which shall not be over ten (10) days from service of such notice. For good cause shown, the enforcement officer may extend the ten (10) day abatement period for not over twenty (20) additional days.  The City Manager, for good cause shown, may grant up to an additional thirty (30) days for the required abatement.  Notice shall include a schedule of the civil penalties that may be imposed upon the expiration of a time certain as well as information of the hearing outlined in subsection C of this section.

At the time of service of notice, or within five (5) days of first class mailed notice, the owner must notify the enforcement officer of their intentions to abate the nuisance or not. If the owner does not contact the ordinance officer within the five (5) days of first class mailing, a second notice will be sent via certified mail with a delivery receipt. The owner shall have two (2) days after certified mail delivery to contact the ordinance officer and inform them of their intent to abate the nuisance.

If notice is returned undeliverable, the owner does not respond to the notice as required, or the owner states they do not intend to abate the nuisance, the city may take action immediately as set out in subsection E of this section. If the owner states they intend to request the hearing outlined in subsection C of this section, action by the enforcement officer shall be stayed until the hearing process is terminated or completed.

C. 
Inform the owner with said notice required in section B, above, that if he disagrees with the determination of the enforcement officer and does not wish to abate or remove said objects or objectionable conditions, he may request in writing a hearing before the City’s hearing officer at a time and place to be set by the hearing officer. A written application for a hearing must be filed with the city recorder following the earliest of: 1) five (5) days from notice by first class mailing; or 2) two (2) days after receipt of certified mail delivery notice; or 3) the date of personal service. Upon receipt of the application for appeal, the city recorder shall notify the enforcement officer.

D. 
If a written request for hearing is not filed under subsection C of this section, the notice of the inspector shall be final.

E. 
If the owner fails to abate the nuisance, as required, or the conditions described in subsection I of this section exist, the city may summarily and without further notice to the owner abate the nuisance. If such action is taken, the inspector shall prepare an abatement order to be approved by the city manager or the city manager's designee, authorizing city personnel to either perform such abatement work or to engage a private contractor to perform such work under the direction of the city. The order shall identify the property and describe the abatement work to be performed thereon. 

F. 
Upon issuance of an abatement order, city personnel or any authorized private contractor may enter upon the described private property and perform the work specified in the abatement order in any reasonable manner. If the owner eliminates the nuisance before, or while, the city performs the abatement work, the owner shall still be responsible for the costs incurred by the city in responding to the owner's failure to abate the nuisance in a timely manner.

G. 
If the owner or occupant refuses to allow entry, or other conditions exist on the property affecting the city's ability to enter the property or otherwise complete the abatement work, the city may seek, but is not required to seek, such judicial process as it deems necessary, and as permitted under Utah Code §10-9a-802, or any successor sections, to effect the abatement.

H. 
Personal property constituting a nuisance under this chapter may be confiscated as part of the abatement process. The city manager may adopt rules and regulations providing for the disposition of such property, including the disposition of inoperable, unlicensed or abandoned vehicles.

I. The city has the authority to forego the ten (10) day notice set out above when:

1. An immediate threat to health or safety is identified, in which case the city may take immediate abatement action as stated in subsections E through H of this section.
2. If the enforcement officer concludes the International Property Maintenance Code is applicable, in which case those abatement, demolition, or correction provisions shall apply.
J. 
For violations of this chapter requiring action by the city beyond initial notice (subsection B of this section), the owner shall be assessed an administrative abatement fee of one hundred twenty five dollars ($125.00). For violations under subsection I1 of this section, or for any subsequent violations within any twenty four (24) month calendar period, the owner shall be assessed an administrative abatement fee of two hundred fifty dollars ($250.00) for each additional notice(s) during the twenty four (24) month period. The fees will be in addition to any expense incurred by the city. 

4-2-5: NOTICES FOR VIOLATIONS; PROOF OF SERVICE: 


For each violation of this title, the enforcement officer shall give the owner of record notice of the requirement and a reasonable opportunity to cure a noticed violation within such time and by such manner as the enforcement officer may designate, which “reasonable opportunity” shall be as set out in the time schedule in section B, above.

4-2-12: PROHIBITED ACTIVITIES; PENALTIES: 

A. 
Causing Or Permitting Nuisance; Duty To Abate: It shall be unlawful for any owner, occupant, agent or lessee of real property within the city, to allow, cause or permit the following material or objects to be in or upon any yard, garden, lawn, or outdoor premises of such property: junked, wrecked, dismantled, inoperative, discarded or abandoned vehicles; and refuse, debris, garbage, weeds and junk, as defined in section 4-1-1 of this title through section 4-2-2 of this chapter, or cause or permit the same to be in or upon any parking space, alley or sidewalk adjoining such yard, lot or piece of property within the city and it shall be the duty of such owner or occupant to abate and remove any such nuisance from such premises.

B. 
Failure To Abate: It shall be unlawful for any owner or occupant to fail to abate, within the required time period, any nuisance as defined in section 4-1-1 of this title through section 4-2-2 of this chapter, after service of notice pursuant to section 4-2-4 of this chapter.

C.  
Misdemeanor: Any owners, agents, occupants or lessees violating the provisions of this chapter shall be guilty of a class C misdemeanor, punishable as provided under section 1-4-1 of this code. Every day that a violation continues shall be considered a separate offense and shall be punishable as provided herein.
D. 
City Abatement And Associated Civil Penalties: Litter or other unlawful accumulations or conditions not removed from private property, or adjacent sidewalks, park strips, alleys, or other adjacent areas for which the person is responsible under the provisions of this chapter, may be removed by the city pursuant to the provisions of section 4-3-5 of this title, or its successor, with costs and expenses for such cleaning or removal and civil penalties to be assessed in accordance with the provisions of this chapter.

E. 
Civil Penalties: Owners, agents, occupants or lessees who fail to correct a violation of the provisions of this chapter after notice of violation and expiration of the warning period may, at the option of the City, be subject to the following civil penalties in lieu of the misdemeanor penalty described in section C, above:
1. The first civil citation issued after expiration of the warning period shall subject the responsible party to the initial penalty of one hundred twenty five dollars ($125.00).

2. The second civil citation issued after expiration of the warning period and the prior imposition of the initial penalty shall subject the responsible party to the intermediate penalty of two hundred fifty dollars ($250.00).

3. Any subsequent civil citation issued after expiration of the warning period and the prior imposition of the intermediate penalty, or any reoccurring violation under this section, shall subject the responsible party to the maximum penalty of five hundred dollars ($500.00).

F. 
Other Remedies: This chapter may also be enforced by injunction, mandamus, judicial abatement or any other appropriate action in law or equity.

G. 
Daily Violations: Each day that any violation of this chapter continues shall be considered a separate offense for purposes of the penalties and remedies available to the city.

H. 
Compliance: Accumulation of penalties for violations, but not the obligation for payment of penalties already accrued, shall stop on correction of the violation.

I. 
Cumulative: Any one, all, or any combination of the foregoing penalties and remedies may be used to enforce the provisions of this title. 


4-3-5: ABATEMENT PROCEDURES: 

A. Inspection; Notice Requirements: It shall be the duty of the city enforcement officer to make careful examination and investigation of the growth and spread of injurious and noxious weeds, and of garbage, refuse or unsightly or deleterious objects or structures upon any lot or piece of property within the city or in the parking space or sidewalk in front of such lot or piece of property within the city; and it shall be his duty to ascertain the names of the owners of, and descriptions of, the premises where such weeds, garbage, refuse, unsightly or deleterious objects or structures exist, and to Serve, or cause to be served, written notice of the violation(s), by mail or hand delivery, of each ordinance violation to the owner, of such land. Written notice may be served personally or by mailing notice first class, postage prepaid, addressed to the owner, at their last known post office address, as disclosed by the records of the county assessor, giving the owner of record a reasonable opportunity to cure a noticed violation within such time and by such manner as the enforcement officer may designate, which shall not be over ten (10) days from service of such notice. For good cause shown, the enforcement officer may extend the ten (10) day abatement period for not over twenty (20) additional days.  The City Manager, for good cause shown, may grant up to an additional thirty (30) days for the required abatement.  Notice shall include a schedule of the civil penalties that may be imposed upon the expiration of a time certain as well as information of the hearing outlined in subsection C of this section.
B. 
Refusal To Comply; Removal By City: If any owner or occupant of lands described in the notice in subsection A of this section shall fail or neglect to eradicate, or destroy and remove, such weeds, garbage, refuse, unsightly or deleterious objects or structures upon the premises under such notice, it shall be the duty of the enforcement officer, at the expense of the city, to employ necessary assistance and cause such weeds, garbage, refuse, unsightly or deleterious objects or structures to be removed or destroyed. He shall prepare an itemized statement of all expenses incurred in the removal and destruction of the same and shall mail a copy to the owner demanding payment within twenty (20) days of mailing. Such notice shall be deemed delivered three (3) days after mailing by registered mail addressed to the property owner's last known address. In the event the owner fails to pay the amount in the statement to the city treasurer within the twenty (20) days, the enforcement officer, for the city, may cause suit to be brought in an appropriate court of law or may refer the matter to the county treasurer as provided. If collection of the costs are pursued through the courts, the city may sue for and receive judgment upon all of such costs of removal and destruction with reasonable attorney fees, interest and court costs. The city may execute on such judgment in the manner provided by law. If the enforcement officer elects to refer the matter to the county treasurer to be included in the tax notice of the property owner, he shall make, in triplicate, an itemized statement of all expenses incurred in the removal and destruction of the same and shall deliver the three (3) copies of the statement to the county treasurer within ten (10) days after completing the work of removing such weeds, garbage, refuse, unsightly or deleterious objects or structures. 

C. 
Inclusion Of Costs In County Tax Notice: Upon receipt of the itemized statement of the cost (“billing”) of destroying or removing weeds, refuse, garbage, unsightly or deleterious objects or structures (“junk” in this section), the county treasurer shall forthwith mail one copy of the billing to the owner of the land from which the junk was removed, with a notice (“notice”) that objection in writing may be made within thirty (30) days to the whole or any part of the billing as filed, to the governing body of the city. The county treasurer shall at the same time deliver a copy of the notice to the city recorder. If objections to any billing or notice are filed with the governing body, they shall set a date for hearing, giving notice, and upon the hearing fix and determine the actual cost of removing the junk and report their findings to the county treasurer. If no objections to the items of the billing filed are made within thirty (30) days of mailing such billing, the county treasurer shall enter the amount of such billing on the assessment rolls of the county in the column prepared for that purpose, and likewise within ten (10) days from the action of the governing body upon objections filed shall enter in the prepared column upon tax rolls the amount found by the governing body of the city as the cost of removing and destroying the junk. If current tax notices have been filed and mailed, the billing amount may be carried over on the rolls to the following year. After the entry by the county treasurer of the costs of removing junk, the amount so entered shall have the force and effect of a valid judgment of the district court, and shall be a lien upon the lands from which the junk was removed and destroyed, and shall be collected by the county treasurer when general taxes are paid. Upon payment receipt shall be acknowledged upon the general tax receipt issued by the county treasurer. 

D. 
Remedies Not Exclusive: The remedies for the abatement of weeds, garbage, refuse or unsightly or deleterious objects or structures shall not be exclusive, but shall be cumulative to any other remedies the city may have with respect thereto. 
Section 2 - Repealer of Conflicting Enactments:  

All orders, ordinances and resolutions with respect to the changes herein enacted and adopted which have heretofore been adopted by the City, or parts thereof, which are in conflict with any of the provisions of this Ordinance, are, to the extent of such conflict, hereby repealed, except that this repeal shall not be construed to revive any act, order or resolution, or part thereof, heretofore repealed.

Section 3 - Prior Ordinances and Resolutions:


The body and substance of any and all prior Ordinances and Resolutions, together with their specific provisions, where not otherwise in conflict with this Ordinance, are hereby reaffirmed and readopted.

Section 4 - Savings Clause:  


If any provision of this Ordinance shall be held or deemed to be or shall, in fact, be invalid, inoperative or unenforceable for any reason, such reason shall not have the effect of rendering any other provision or provisions hereof invalid, inoperative or unenforceable to any extent whatever, this Ordinance and the provisions of this Ordinance being deemed to be the separate independent and severable act of the City Council of South Ogden City.

Section 5 - Date of Effect  


This Ordinance shall be effective on the 7th day of May, 2013, and after publication or posting as required by law.

            DATED this 7th day of May, 2013
                                                                
     SOUTH OGDEN, a municipal corporation

                                                                 by: _________________________________

                                                                        Mayor James F. Minster
Attested and recorded

__________________________

Leesa Kapetanov
City Recorder
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